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98 NOTES 

agree, upon due protest and notice, to reimburse the holder of 
the note in principal and interest at the place where they en- 
tered into the contract. The damages are therefore a part of 
the contract itself, and the lex loci contractus is rightly applied. 
Upon the whole, it is submitted that the better view is that 
the measure of damages is a matter of remedy merely. It has 
nothing to do with the right of action, or its inherent elements 
or character, and the wrong should be redressed in accordance 
with the public policy of the forum. 



Legislative Enactment Limiting the Use of Demised 
Premises as Affecting a Tenant's Liability to Pay 
Rent. 

A very nice legal question is often raised in determining 
just what acts amount to such a deprivation of the use of prem- 
ises by a tenant as to terminate the lease and work a suspen- 
sion of the rent. A new phase of this question has been raised 
by the passing of prohibition laws in several of the Southern 
States, as is illustrated by the recent Alabama case of O'Byrne 
v. Henley, 50 Southern, 83 (1909). There premises were let 
"for saloon purposes," and some time before the term of the 
lease was expired the prohibition law in question was passed, 
whereupon the tenant claimed he was absolved from the pay- 
ment of further rent, the premises being rendered unfit for the 
purposes for which they were let. But the Court decided the 
lease was not terminated so as to excuse the tenant, reasoning 
as follows: By Common Law, where leased premises are de- 
stroyed by fire, inevitable accident, etc., the tenant is not re- 
lieved from an express covenant to pay rent 1 unless the prop- 
erty is wholly destroyed, when the tenant is relieved from the 
payment of rent. An example of such total destruction is 
where apartments have been leased in a building which was de- 
stroyed by fire; the enjoyment of the space demised in air 
has thus become impracticable. 2 With this as a basis the Court 
goes on to argue that the destruction of business which by 
the lease was to be carried on in the demised premises is, as to 
the liability of the tenant to pay rent, analogous to the destruc- 
tion of premises, and where the business is wholly destroyed 
the liability to pay rent ceases, although under the facts in 

1 Cook v. Anderson, 85 Ala. 99, 4 South, 713; Taylor on Landlord 
and Tenant, § 377. 

'Shazvmut v. National Bank, 118 Mass. 125; Ainsworth v. Pitt, 38 
Cal. 89. 
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question the prohibition law did not totally destroy the busi- 
ness, since the word "saloon" as used in the lease, while it in- 
cluded the sale of intoxicants, did not exclude the sale of other 
things. 3 Since there was only a partial destruction the conclu- 
sion was that the rent had to be paid for the whole term. 

The final conclusion thus obtained is in accordance with the 
eeneral trend of decisions that where the public authorities 
restrict the use of leased premises that does not constitute a 
sufficient excuse for the non-payment of rent, 4 as where city 
authorities tear down a building and remove it as dangerous 
and unlawful. 5 

However, the analogy drawn in the Alabama case has not 
been the usual method of attacking the problem, for the usual 
inquiry has been whether the acts complained of have amounted 
to an eviction, which would operate to suspend the rent. A 
Rhode Island 6 case, decided in 1898, well illustrates this line 
of reasoning. There the lessee's license was taken away be- 
cause of the erection of a public school within one hundred 
feet of the premises, which by legislative enactment took away 
the power of granting a license. The Court considered it only 
in the light of an eviction, and decided there was none because 
the act taking away the beneficial enjoyment of the prem- 
ises was not that of the landlord or due to his procurement. 
Where, however, the action of the public officer is due wholly 
to the attitude of the landlord the rent is suspended 7 when the 
question of the presence or absence of an eviction is held to 
be basic; as, where, when a place was rented for a distillery 
the landlord refused to sign papers necessary to the granting 
of the license — the lessor's own action caused the prevention 
of the beneficial enjoyment by the public authorities. But the 
mere fact that a lessor voted for a local option law under 
which the lessee's license is taken away does not entitle the 
lessee to terminate the lease. 8 Nor does the fact that the 
owner of premises leased them for saloon premises prevent him, 

' Brewer Co. v. Boddie, 181 111. 622 ; Goozen v. Phillips, 49 Mich. 7. 

'Taylor v. Finnigan, 189 Mass. 568; Miller v. Maguire, 18 R. I. 770; 
Kcllog v. Love, 38 Wash. 293; Barghman v. Portman, 14 S. W. 342 
(Ky.) ; International Trust Co. v. Schuman, 158 Mass. 287; McLaren v. 
Spaulding, 2 Cal. 510; Chase v. Turner, 10 La. 19; Nicholls v. Byrne, 
n La. 170; Abodie v. Bcrges, 6 South, 529; Kerley v. Mayer, 31 N. Y. 
Supp. 818; Gallup v. Albany R. R. Co., 65 N. Y. 1 ;'Vermilyon v. Austin, 
2 E. D. Smith, 303; Hitchcock v. Bacon, 118 Pa. 272. 

'Hitchcock v. Bacon, 118 Pa. 272. 

" Miller v. Maguire, 18 R. I. 770. 

' Grabcnhorst v. Nicodemus, 42 Mel. 236. 

" Barghman v. Portman, 14 S. W. 342. 
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as owner of other lots in the same block, from protesting to 
the city council against a renewal of the tenant's liquor license ; 
and the fact that such protest together with others made a 
majority and prevented the city council from renewing the 
license was held not sufficient to amount to a constructive evic- 
tion in a recent Washington case. 9 

The last conclusion of the Court in the Alabama case, that 
under the word "saloon" the premises could be used for other 
lawful purposes besides the selling of liquor, has also been 
applied to show there was no constructive eviction to justify a 
suspension in the rent, in that the beneficial enjoyment of the 
premises was not totally destroyed, which is essential to an 
operative constructive eviction. 10 It is also interesting to note 
that if the deprivation of beneficial enjoyment of the premises 
results from an act done in the lawful exercise of the author- 
ity of the municipal corporation and in a proper manner, it is 
immaterial that it was done by the landlord himself under a 
statutory provision authorizing the owner in such a case to do 
the work. 11 

A review of the authorities thus leads us to the conclusion 
that whether the Act of the legislature depriving the lessee of 
the right to use the premises for the selling of liquor be consid- 
ered from the point of view of a constructive eviction or in 
analogy to the total destruction of demised premises the conclu- 
sion is that it does not terminate the lease so as to suspend the 
rent. 



Is a Criminal Trial Ending by Discharge of Jury, on 
Failure to Reach Verdict, a Former Jeopardy? 

In State v. Barnes, 1 a trial for murder, the jury were unable 
to agree. On being brought into the court room, the foreman 
stated that they wanted to know what punishment would be 
meted out if their verdict should be "Not guilty by reason of 
insanity." He also stated that they could not agree unless they 
received this information. This information they were not 
entitled to have. The Court, however, told them what the pun- 
ishment would be, in that case, and then discharged them. 
When the defendant was again placed on trial, he pleaded 
"former jeopardy." The defence was not allowed. 

' Kellog v. Love, 38 Wash. 293. 
M Kerley v. Mayer, 31 N. Y. Supp. 818. 
" Gallup v. Albany R. R. Co., 65 N. Y. 1. 
1 103 Pacific, 792 (Wash.). 



